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On Cctober 9, 1996, a hearing was held on plaintiffs
notions for a tenporary restraining order and prelimnary
injunction. The Court stated at the conclusion of the hearing
that the record woul d be held open for ten days. Accordingly,
def endant National Credit Union Adm nistration (NCUA) submts
this suppl enmental nenorandumto address various issues and
guestions raised at the hearing and to clarify NCUA's position in

this inportant case.’

! NCUA's petition for rehearing and suggestion for rehearing
en banc in the consolidated First National case was denied by the
D.C. Crcuit on Cctober 23, 1996. This action does not affect
the argunents against prelimnary injunctive relief nade here or
in NCUA s prior nmenorandum




PLAI NTI FFS" CLAI M FOR RELI EF | S BARRED BY
LACHES.

Three basic questions were raised at the hearing concerning
NCUA' s | aches argunent: (1) Was the defense waived or otherw se

foreclosed in the consolidated First National Bank & Trust case?

(2) Can | aches bar recovery on a statutory clain? (3) Is the
Hei mann case di sti ngui shabl e? NCUA addresses each of these
gquestions in turn.

A. The Laches Defense Asserted Here |s Not Forecl osed
By First National, Wiich Did Not Involve A Facia
Chal l enge To NCUA's Multiple Goup Policy.

In its nmotion for summary judgnent filed in First National,

NCUA al erted Judge Pratt to the possibility of a |l aches defense
if plaintiffs prevailed on the nerits:

[ Bl ecause plaintiffs seek equitable relief,
further briefing would be required to
determ ne whet her such relief is barred by
the doctrine of laches as plaintiffs waited
nore than eight years after the sel ect-group
policy was first inplenented to file this

| awsuit. See, e.g., |ndependent Bankers
Ass'n of Am v. Heimann, 627 F.2d 486, 488
(D.C. Gr. 1980) (per curian).

Menmor andum I n Support OF NCUA's Renewed Mdtion For Sunmmary
Judgnent (filed February 4, 1994) at 45 n. 93.
In response, plaintiffs stated that the |aches issue was

"irrelevant," because they were not challenging the sel ect-group



(or "multiple group”) policy on its face, but rather its recent
application to AT&T Federal Credit Union (ATTF):

The NCUA' s allusion in a footnote to the
doctrine of laches is a red herring. Wile
the NCUA correctly counts that the plaintiffs
filed their conplaint nore than eight years
after the select-group policy was first
i npl enented, this tinme period is irrelevant.
Plaintiffs are chall enging NCUA s actions
si nce Novenber 14, 1989 in repeatedly
permtting AT&T Credit to extend nenbership
to persons who do not share a common bond.
Decl aring these actions null and
v0|d and preventing simlar ones in the
future is the relief that the Plaintiffs
seek.

Plaintiffs' Menorandum I n Qpposition To Defendants' Motions For
Summary Judgnent (filed February 18, 1994 in C A No. 90-2948) at
26 n. 20.

After Judge Pratt ruled in favor of NCUA, there was no
reason for either side to further argue |aches, either in this
court or the Court of Appeals, and therefore neither court ever
addressed it.

However, NCUA did raise the defense in a related case before

Judge Pratt, Texas Bankers Association v. NCUA 888 F. Supp. 184

(D.D.C. 1995), involving a challenge to the addition of a senior
citizen association to a Texas credit union pursuant to NCUA s

"senior citizen/retiree" policy.? Judge Pratt held that the

2 The plaintiffs in Texas Bankers -- two Texas banki ng
associ ations and five Texas banks -- also challenged the addition
of seven occupational groups to the sane credit union under the
multiple group policy. Judge Pratt rejected those clains,




chal | enged nenbership expansion violated the Federal Credit Union
Act's "comon bond" provision. 1d. at 191. He then rejected
NCUA' s alternative argunent that the claimwas barred by | aches,
because plaintiffs were challenging a recent application of the
policy, not the policy itself:

We need not deci de whether plaintiffs could

directly attack the "senior citizen/retiree

policy" so many years after it was

pronmul gated. Plaintiffs do not nmount a

direct challenge on the policy rules

t hensel ves, but on their inplenentation in

this case.
I d. (enphasis added).

The sane was true of the clains in First National. As in

Texas Bankers, the plaintiffs in First National chall enged the

application of the nmultiple group policy to a single credit
uni on, ATTF, not the policy itself. Therefore, under Judge

Pratt's reasoning in Texas Bankers, |aches would not have barred

the clains in First National. As noted above, plaintiffs

t hensel ves characterized the eight-year delay between the
adoption of the policy in 1982 and the filing of that case in
1990 as "irrelevant," because they were not challenging the
policy on its face.

Now, fourteen years since the adoption of NCUA' s multiple
group policy, and after nore than 3500 federal credit unions have
(..continued)

consistent wwth his earlier ruling in First Federal, and
plaintiffs appeal ed. That appeal is still pending.




added approxi mately 157,000 enpl oyee groups under the policy, the
policy is being challenged for the first tinme in this new case
filed by three bank associations. Because it did not involve a

facial challenge, First National poses absolutely no obstacle to

either NCUA's ability to raise a | aches defense here, or the
Court's ability to decide the issue. Plaintiffs' |engthy and

i nexcusabl e delay in making this claimcannot be characterized as
"irrelevant," any nore than the 12-year delay of plaintiff

| ndependent Bankers' Association of America in | BAA v. Hei mann,

627 F.2d 487 (D.C. Gr. 1980), was irrelevant.
B. Laches Applies To Statutory C ai ns.

The Court inquired during the Cctober 9 hearing whet her
| aches could bar relief on an otherwi se neritorious statutory
claim As Hei mann nakes clear, the answer is yes.

At issue in Heimann was the National Bank Act's definition
of a bank "branch,"” 12 U S.C. 36(f), and the validity of the
Comptroller of the Currency's interpretive ruling that this
definition does not enconpass | oan production offices (LPQGs)
opened by national banks. The district court held that the
Conmptroller's policy of allowing LPGs to be operated as non-bank
branches, not subject to state regulation, was inconsistent with
the statutory definition. It ordered the Conptroller to rescind
the policy and refrain fromfurther inplenentation of it. See

627 F.2d at 487.



The D.C. Grcuit reversed without even resolving the
underlying statutory claim holding that "the district court
abused its discretion in not ruling that |aches barred
[plaintiff's] request for relief.” 627 F.2d at 488. The Court
did not decide the underlying statutory issue, because it did not
need to; |aches bars clains for equitable relief that are
"otherwise neritorious." |d. at 488

That the claimin Hei mann was founded upon a federal statute
thus did not prevent it frombeing barred by |aches. By the sane
token, the statutory nature of plaintiffs' claimhere also does
not preclude application of |laches. Just as |aches barred |BAA
fromenforcing a statutory right against unlawful conpetition by
nati onal banks in Heimann, so does it bar IBAA and its co-
plaintiffs here fromenforcing a statutory right (as determ ned
by the D.C. G rcuit) against unlawful conpetition by federal

credit unions. See also Stone v. Wllians, 873 F.2d 620 (2d G r

1989) (claimasserting statutory right under the Copyright Acts

of 1909 and 1976 barred by | aches); National Association of Life

Underwiters v. Carke, 736 F. Supp. 1162, 1165 n. 11 (D.D. C.

1990), (challenge to Conptroller of the Currency's interpretation
of the National Bank Act, "even if neritorious, is barred by

| aches") (citing Heimann), aff'd, 997 F.2d 958 (D.C. G r. 1993).

This does not nean that future approvals by NCUA of multiple

group expansi ons cannot be challenged at all. The Court of



Appeal s in Heimann explicitly distinguished between | BAA's faci al
chal l enge to the policy, which was barred by | aches, and cl ai ns
by "individual" banks (including |IBAA nenbers) alleging unlawf ul
conpetition by "particular" |oan production offices, which could
go forward. 627 F.2d at 489 fn. An exanple of such a claimis

First National: a particularized challenge by individual North

Carol i na banks to recent NCUA approvals of a single credit
union's nmul tiple group expansions. Such clains, as the Court of
Appeal s suggested in Hei mann, and Judge Pratt explicitly held in

Texas Bankers, are not barred by |aches.?

C. Hei mann |'s I ndi stingui shabl e.

In a short, per curiamdecision, the DDC. G rcuit concluded

easily in Heimann that | aches barred I BAA' s challenge to the
Comptroller's interpretive policy because of (1) IBAA' s
unr easonabl e twel ve-year delay in comencing the action, and (2)
the resulting prejudice to national banks, which had, in the
interim invested substantial resources opening LPOs in reliance
upon the Conptroller's policy.

The present case is factually indistinguishable from
Hei mann. First, plaintiffs unreasonably waited 14 years to bring

this action. They could have challenged the multiple group

® Nor could all such clains be brought in the District of
Colunmbia. See Part 11, infra.



policy when it was adopted in 1982, as it was a "final agency
action" reviewabl e under the Adm nistrative Procedure Act, 5
US C 8§ 704, and its inplenentation was inmnent at that tine.

See Lujan v. Defenders of Wldlife, 504 U S. 555, 564 n.2 (1992).

As the Court of Appeals stated in Heimann with regard to
plaintiff |BAA, the banking associations are "charged by [their]
menbers with anticipating the inpact of government rulings in the
banki ng area." 627 F.2d at 488.

Second, as a result of plaintiffs' delay in challenging the
policy, it cannot now be invalidated wi thout seriously
threatening the stability, and even the very existence, of many
of the 3,586 federal credit unions containing nultiple groups
t hat have invested nuch of their assets and staked their future
growh in reliance upon the policy. This potential harmto
federal credit unions is far greater than the injury faced by the
nati onal banks in Heimann -- increased charges to their custoners
fromclosing LPGs, "a result hardly in line with the public
interest." 627 F.2d at 488. Not only would injunctive relief
here result in increased costs to credit union custoners, in the
formof higher interest for consunmer |oans and | ower interest

pai d on deposits,? it would also likely lead to failures of

* See Affidavit of Bill Hanpel (Exhibit 1 to Intervenors
Qpposition To Plaintiffs' Mtion For A Tenporary Restraining
Order) ¢ 10.



entire institutions and corresponding | osses to the National
Credit Union Share Insurance Fund. See Second Decl aration of
David M Marquis (filed October 9, 1996) 1Y 7-9; Declaration of
Ti not hy P. Hornbrook, Associate Regional Director for Prograns
(filed October 9, 1996).

The Court suggested at the October 9 hearing that Hei mann
was the "reverse" of the present case, in that the Court of
Appeal s there ruled on | aches w thout deciding the underlying
merits, whereas here the Court of Appeals has decided the nerits
and did not rule on laches. This is a nmere procedural
di stinction, however, that does not nake the substantive
reasoni ng of Hei mann any | ess applicable. The "reversal"” lies in
the fact that the district court in Hei mann rul ed agai nst the
governnment on the underlying statutory issue, then proceeded to
reject the governnent's |aches argunent and award relief, making
| aches an appeal able issue. 1In contrast, Judge Pratt ruled in

favor of the governnent on the statutory issue in First National

so he never addressed | aches, and neither did the Court of

Appeal s. Moreover, as discussed in Part |I.A above, First

National did not present a facial challenge to the nultiple group
policy, so the laches issue would not have been the sane, even
had it been addressed.

Plaintiffs' counsel sought to distinguish Hei mann at oral

argunment on the ground that national banks do not need the



Comptrol ler's approval to open | oan production offices, whereas
NCUA approval is generally required for credit unions to add new
groups under the nmultiple group policy. However, this
distinction is not relevant. There is no reason to think that
the Court of Appeals' analysis in Hei mann woul d have been any
different had the Conptroller required banks to obtain its
approval before opening LPGs. Heimann, |like the present case,

i nvol ved a facial challenge to an agency's | ongstandi ng
interpretive policy. The particular manner in which the policy
is inmplenmented -- regardless of whether or not it involves agency
participation -- has no bearing on whether plaintiffs del ayed

unreasonably in challenging the policy on its face.”

I'1. ANY | NJUNCTI ON | SSUED BY THE COURT SHOULD BE
LIMTED TO THE D.C. CI RCUT.

At the Cctober 9 hearing, the Court raised the possibility
of issuing an injunction that would apply everywhere except the

Sixth Grcuit, where a district court has upheld the NCUA' s

> I ndeed, NCUA's "streanlined expansion procedure" permits
approved credit unions to add small enpl oyee groups to their
fields of nmenmbership w thout NCUA approval of each group being
added. Plaintiffs seek to enjoin the addition of new groups

10



mul tiple group policy. First Gty Bank v. NCUA, 897 F. Supp.

1042 (M D. Tenn. 1995).° However, the nore appropriate and
customary way of avoiding a conflict with other courts would be
for the Court to limt any injunctive relief to the DDC. Crcuit.
This woul d enabl e other courts besides the D.C. and Sixth

Circuits to consider the validity of NCUA's nmultiple group policy
and possibly reach a contrary conclusion. As the D.C. Crcuit
has expl ai ned:

When [an agency's] position is rejected in

one circuit, . . . it should have a

reasonabl e opportunity to persuade ot her

circuits to reach a contrary conclusion. And

there is an additional value to letting

i nportant |egal issues "percol ate" throughout

the judicial system so the Suprenme Court can

have the benefit of different circuit court

opi nions on the same subject.

Johnson v. U. S. Railroad Retirenent Bd, 969 F.2d 1082, 1093 (D.C

Cir. 1992)." The Court therefore should linmt any injunctive

(..continued)
under this procedure, in addition to those added pursuant to
NCUA' s specific approval.

® The Sixth Circuit heard argument in the appeal of this
case on Cctober 15, 1996.

” Johnson does not stand for the proposition that an agency
should be able to litigate its position in every Circuit in the

country. Indeed, with the Railroad Retirenment Board' s position
havi ng been rejected by three Crcuits, the Court stated that "it
is time for the Board to snell the coffee.” 1d. 1In a concurring
opi ni on, however, Judge Buckley stated, "If an agency is
confident of its own position, |I would be reluctant to establish
an arbitrary limt on the intercircuit waters it would be all owed
totest.” 1d. at 1097-98 (Buckley, J., concurring in part and

di ssenting in part).

11



relief tothe D.C. Circuit, so that NCUA may "have a reasonabl e
opportunity to persuade other circuits to reach a contrary
concl usion. "

Plaintiffs' counsel argued at the hearing that there was no
practical difference between a nationw de injunction and one
limted to this Crcuit, because all future actions by individual
banks chal | engi ng NCUA' s approval of credit union charter
anendnents could be brought in this district. However, that
position is inconsistent with the applicable venue statute, 28
US C 8§ 1391(e). Section 1391(e) provides that an action
against a United States agency nmay be brought in the district
where (1) the defendant resides; (2) a substantial part of the
events or omssions giving rise to the claimoccurred, or a
substantial part of property that is the subject of the action is
situated; or (3) where the plaintiff resides if no real property
is invol ved.

Most future challenges to NCUA approval s under the nultiple
group policy could not be brought in the District of Colunbia
under 8 1391(e). First, although NCUA was headquartered in the

District when the First National case was filed in 1990, it now

resides in Alexandria, Virginia.® Second, NCUA s approval s of

8 The Court noted at the hearing that the Department of
Def ense has been held subject to suit in the District of
Col unmbi a, even thought the Pentagon is in Virginia. Governnent
counsel is aware of three cases hol ding that venue was proper

12



(..continued)
here in actions against the Defense Departnent. Al three cases
are di stingui shabl e.

In Mundy v. Wi nberger, 554 F. Supp. 811 (D.D.C. 1983),
venue was uphel d because the Court of Mlitary Appeals, where the
plaintiff worked, was located in D.C. The chall enged deci sion
affecting the plaintiff was made in the Pentagon, but the court
di stingui shed that decision ained at an individual plaintiff
working in the District fromthe fornulation of a general policy
that m ght affect "scores of persons.” 554 F. Supp. at 818. The
court noted the Pentagon's proximty to D.C. and its use of a
Washi ngton, D.C. mailing address. It stated, however:

That is not to say that all activities
occurring in any U S. governnment office

| ocated near the District of Colunbia my
give rise to venue in this District. Suffice
it to say that the Pentagon is hardly "any"
federal office. Here, the plaintiff's
grievance and the acts that gave rise to it
are inextricably bound up with the District
of Colunbia inits role as the nation's
capital

Id. In contrast, future actions by individual banks would not be
"inextricably bound up with the District of Colunbia."” Unless
the plaintiff bank or the affected credit union were
headquartered here, there would be no nexus to this district at
al | .

In Bartman v. Cheney, 827 F. Supp. 1 (D.D.C. 1993), venue in
D.C. was found appropriate on the ground that the Secretary of
Def ense performed a "significant anount” of his duties here,
given that he maintained two offices in the District and was a
menber of the President's Cabinet and National Security Council.
Simlarly, in Smth v. Dalton, 927 F. Supp. 1 (D.D.C. 1996), the
Secretary of Navy was held subject to suit in this district
because he maintains offices here and is actively involved in
dealings with Congressional Commttees and District of Colunbia
agenci es.

NCUA does not have such extensive connections to this
district. Neither NCUA nor its governing Board maintain offices
here. Although the Board occasionally testifies before Congress,
it is not part of the Cabinet, the National Security Counsel, or
any simlar entity. The Board and NCUA perform substantially al
of their official duties outside the District of Col unbia.

13



charter amendnents will occur either at NCUA headquarters in
Virginia or at its regional offices, none of which are located in
the District. Third, the plaintiff banks in future actions would
not reside in the District, except for those few that m ght be
headquartered here.

Thus, limting injunctive relief to the D.C. Crcuit wll
not result in a flood of lawsuits being filed here, and it wll
gi ve NCUA the opportunity to try to persuade other Circuits of
the correctness of its position. This furthers the "percol ation”
of inportant |legal issues that the D.C. Crcuit approved in

Johnson.

I11. ANY PRELI M NARY | NJUNCTI ON | SSUED BY THE COURT SHOULD
BE NARROALY AND CAREFULLY DRAWN.

| f the Court should decide to issue prelimnary injunctive
relief, its order should be limted to nmaintaining the status
guo, consistent with the DDC. Grcuit's decision, by enjoining
only the addition of new enpl oyee groups that do not share a
common bond with a credit unions' core field of nmenbership. The
proposed orders submtted by plaintiffs go nuch further and woul d

cause unnecessary harmto credit unions.®

°® NCUA is submitting with this menorandum a node
prelimnary injunction for the Court to consider if it rejects
NCUA' s ot her arguments for why injunctive relief should not be
issued at all. NCUA is NOT asking the Court to issue this
prelimnary injunction, and NCUA reserves its right to appeal if

14



A Plaintiffs' Proposed Injunction Agai nst New G oups

Wth regard to the addition of new groups, plaintiffs want
the Court to enjoin NCUA from "approving anendnents to
occupational federal credit union charters that would all ow
credit unions to offer nenbership or services to occupational
gr oups whose nenbers share no common bond of occupation with al
ot her nmenbers of the credit union; . . ." Proposed Prelimnary
| njunction at 2.1

Such an order woul d unnecessarily prevent NCUA from
approving the addition of any new enpl oyee group to the 3,586

(..continued)

this or any other injunction is issued. Indeed, NCUA' s position
is that injunctive relief is not appropriate, and it is

subm tting a proposed order for the Court to enter denying
plaintiffs' notion for a prelimnary injunction. However, if the
Court determnes that some relief should be awarded, then it
shoul d consider the nodel prelimnary injunction being submtted
in conjunction with NCUA's argunents as to why plaintiffs
proposed order is overbroad. The nodel injunction contains a
termnation date of April 1, 1997 (extendable by the Court), to
al | ow adequate tine for the parties to submt, and for the Court
to consider, additional evidence concerning the relative harns
necessary to support a final determnation on the nerits.

0 1'n support of their request for an injunction prohibiting

NCUA from approvi ng new groups under the policy, plaintiffs
relied at the Cctober 9 hearing upon a chart listing 38 credit
uni ons for which NCUA approved nenbership expansions in August,
1996. Plaintiffs contend that the total nenbership of the added
groups -- 76,420 -- denonstrates the conpetitive injury to banks.

However, that nunber nerely represents the individuals in those
groups eligible to join a credit union; it does not nean they
have actually done so. Indeed, as of Cctober 11, 1996, only
1,580 of the 76,420 enpl oyees in those groups had joined a credit

15



credit unions containing nultiple groups, even if the new group

shared a common bond with the credit union's core nenbership.

For exanple, assune that a credit union consists of two unrel ated
groups, Conpany A (the core group) and Conpany C. Conpany A then
buys Conpany B, which renmains a separate subsidiary. As the D.C
Circuit explained: "Joint ownership of Conpanies A and B creates
a common bond extending across the two groups; the enpl oyees of
Conmpany B could then becone nenbers of the FCU at Conpany A." 90
F.3d at 528.

Under plaintiffs' proposed injunction, however, the
enpl oyees of Conmpany B would not be able to join the credit
uni on, notw thstanding their conmmon bond with Conpany A, because
they do not also share a common bond with Conpany C. Such a
result is inconsistent with the D.C. Circuit's decision, which
clearly permts the addition of new groups sharing a common bond
with the credit union's core nenbership. Plaintiffs' proposed
injunction is therefore overbroad and woul d cause even greater
harmto credit unions by elimnating the limted opportunity for
menbership gromh | eft open under the Court of Appeal s’
reasoni ng.

Accordi ngly, any injunction against the approval of new
enpl oyee groups should preserve NCUA's ability to approve the
(..continued)

uni on. See Declaration of John K. lanno (filed Cctober 24,
1996) .
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addition of a new group when, in its judgnent, a common bond

exi sts between that group and the credit union's core nenbershinp.
For exanple, the nodel prelimnary injunction submtted by NCUA

woul d specifically enjoin NCUA from approving charter anmendnents
pursuant to the nultiple group policy, thereby allowing it to

approve such anendnents on ot her grounds. See n.9, supra.

B. Plaintiffs' Proposed |njunction Agai nst New Menbers.

Plaintiffs' also ask the Court to order NCUA "to advise al
federal credit unions that they may not enroll new nenbers who do
not share a comon occupational bond with all the other nenbers
of the credit union." Proposed Prelimnary Injunction at 2.

The effect of such an order would be to prevent any nulti-
group credit union fromaccepting any new nenbers, whether from
its core nmenbership group or from other groups added previously.

To use the previous exanple, enployees of affiliated Conpanies A
and B would no |l onger be permtted to join the Conpany A credit
uni on under the proposed injunction, because they would not
"share a common occupational bond with all the other nenbers of
the credit union,” Proposed Prelimnary Injunction (enphasis
added). Specifically, they would not share a common bond with

the credit union nenbers enpl oyed by Conpany C, an unrel ated

17



enpl oyee group. Enployees of Conpany C would simlarly be barred
fromjoining, because they would not share a common bond with the
credit union nenbers enpl oyed by Conpanies A and B

In other words, if a credit union has even just one nenber
who does not share a common bond with all of the other nenbers,
then no one would be permtted to join the credit union under
plaintiffs' proposed injunction, because nobody could share a
common bond with "all the other nmenbers of the credit union."
Thus, the proposed injunction agai nst new nmenbers woul d bar every
one of the 3,586 credit unions containing multiple groups from
accepting any new nenbers at all.

Al t hough plaintiffs characterize this result as maintaining
the "status quo,"” their proposed injunction agai nst new nenbers
would in fact drastically alter the status quo by effectively

di vesting the approxi mately 157, 000 enpl oyee groups previously

approved by NCUA for credit union nenbership. Indeed, the only
way that NCUA could prevent credit unions fromenrolling new
menbers is by revoking its prior approval of all 157,000 enpl oyee

1

groups.' As a result, these enployers would no | onger be able

to offer credit union nenbership to their new enpl oyees, and

1Al t hough NCUA coul d "advi se" federal credit unions not to
enrol |l new nenbers, as provided in the proposed prelimnary
injunction, this by itself would inpose no | egal obligation on
the credit unions. Federal credit unions are legally entitled to
enroll new nmenbers fromtheir enpl oyee groups by virtue of NCUA s
approval of their past nenbership expansions.

18



current enpl oyees who had not already becone credit union nenbers
woul d i mredi ately lose their right to do so. This wll seriously
harm credit unions by causing many of their enployee groups to

w thdraw their credit union support. See Second Marquis Decl.

1 6. This concrete harmto credit unions and their enpl oyee
groups far outwei ghs whatever conpetitive advantage the banking

i ndustry m ght hope to gain by preventing credit unions from
enrol l'i ng new nenbers.

Moreover, even if plaintiffs' challenge to the nmultiple
group policy itself is not barred by |aches, thereby permtting
an injunction against its further inplenentation, an injunction
directed at groups previously approved by NCUA woul d be barred by
| aches. In other words, even if the Court were to reject the
credit unions' reliance upon the nmultiple group policy as a basis
for laches, there remains the issue of the credit unions
reliance upon the groups already added to their fields of
menber shi p under the policy. NCUA s approval of those groups has
never previously been challenged by the banks, and the resulting
reliance of credit unions on those groups bars the banks from
chal l enging themnow. If the Court, in addition to enjoining the
approval of new groups, also prevents credit unions from
enrolling new nenbers fromtheir existing groups, it will largely
deprive themof the ability to enroll any new nenbers at all.

See, e.g., Declaration of Patricia Wite (filed Cctober 9, 1996)
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1 6 (80%of Famly 1 FCU s nenbership is derived from groups
added under the nultiple group policy).

Plaintiffs' proposed injunction against new nenbers is al so
overbroad in three inportant respects. First, it would prevent
mul tiple-group credit unions fromaccepti ng new nenbers from
their core nenbership group, even though the addition of such
menbers is certainly permtted by the Court of Appeals' decision
and, under its analysis, does not even raise a "comon bond"
issue. See 90 F.3d at 528 ("it is tautological to say that a
single group has a common bond . . .").

Second, the proposed injunction would prevent credit unions
from accepti ng new nmenbers from those groups which do share a
common bond with the core nenbership. Plaintiffs apparently
assune that enpl oyee groups approved under the multiple-group
policy do not share a common bond with the credit union's core
menbership. But that is not necessarily the case. Although the
policy does not require that a common bond be shown, one may
neverthel ess exist. To use the Court of Appeals' exanple once
again, if Conpany A buys Conpany B, then the joint ownership
creates a common bond between the two groups, enabling Conpany B
to becone part of the field of nmenbership of the Conpany A credit
uni on. Al though NCUA woul d have approved Conpany B's addition to

the credit union pursuant to its nmultiple group policy, it
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neverthel ess shares a common bond, and therefore it should not be
prevented from addi ng new nenbers to the credit union.

Third, the proposed injunction would enconpass groups
approved by NCUA nore than six years before the case was filed,
whi ch is beyond the applicable statute of limtations, 28 U S.C
8§ 2401(a). Because the statute of Iimtations bars plaintiffs
from chal | engi ng groups added nore than six years ago, those
groups al so should not be prevented from addi ng new nenbers to a
credit union.

Any attenpt to cure this overbreadth raises serious problens
of inplenentation. As of Septenber 23, 1996, there were 3,586
federal credit unions containing at |east 156,999 enpl oyee
groups. Adm nistering the proposed injunction in a way that
woul d permt appropriate groups to continue addi ng nenbers woul d
requi re NCUA to exam ne every one of these groups to determ ne
(a) whether it shares a common bond with the credit union's core
menber shi p group, and (b) whether its approval occurred beyond
the limtations period, i.e., nore than six years before the case
was filed. This would be an extrenely difficult and tine-
consum ng task, and the burden it would inpose on NCUA is an
addi tional reason why the proposed injunction against new credit
uni on nmenbers shoul d not be granted.

| f, despite these considerations, the Court decides to issue

plaintiffs' proposed injunction agai nst new nmenbers from groups
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previ ously approved by NCUA, it should give NCUA at |east 90 days
to devel op standards and procedures for inplementing it, and a
status conference should be held before the injunction becones

effective in order to clarify NCUA' s responsibilities.

V. THE COURT SHOULD NOT | SSUE A PRELI M NARY | NJUNCTI ON
W THOUT REQUI RI NG PLAI NTI FFS TO POST A BOND.

When a federal court grants injunctive relief, it generally
must require the party seeking relief to provide security for any
damages that nmay be incurred by a party found to have been
wongly enjoined. Fed. R CGv. P. 65(c). The interests of
intervening parties may be protected in this fashion. See

Al abama v. U S. E. P. A, 925 F.2d 385, 391 (11th Gr. 1991). The

potential injury here that would require plaintiffs to post a
bond are the losses to the National Credit Union Share |Insurance
Fund from any credit union insolvencies caused by an injunction.
As NCUA has expl ai ned, the requested injunction would |ikely
increase credit union failures and the correspondi ng cost to the
| nsurance Fund by preventing credit unions from expandi ng and
diversifying their assets through the addition of new enpl oyee
groups. In just one region enconpassing 10 states, NCUA has
identified at |least nine credit unions with 70,200 nenbers and
$343 million in total assets that nust diversify their nmenbership

base immedi ately in order to survive. Hornbrook Decl. § 4. The
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total assets of all federal credit unions containing select
enpl oyee groups is $150 billion. Second Marquis Decl. | 5.

The I nsurance Fund is ultinmately guaranteed by the United
States governnent, but it is financed by the insured credit
uni ons thensel ves, who will have to nmake up any | osses to the
Fund caused by the requested injunction. Wile the timng and
extent of such | osses cannot be predicted, the evidence submtted
establishes the Iikelihood that such |losses wll occur and that
they will be substantial. Accordingly, if an injunction is
i ssued, plaintiffs should be required to provide security in the
amount of $1, 000,000, to be increased if necessary upon

subm ssi on by NCUA of appropriate additional evidence.

CONCLUSI ON
For the reasons stated above and in defendants previous
menor andum plaintiffs' notion for a prelimnary injunction

shoul d be deni ed.
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